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JUSTICE COMMITTEE 
 

AGENDA 
 

1st Meeting, 2012 (Session 4) 
 

Tuesday 10 January 2012 
 
The Committee will meet at 10.00 am in Committee Room 6. 
 
1. Declaration of interests: Jenny Marra will be invited to declare any relevant 

interests. 
 
2. Choice of Deputy Convener: The Committee will choose a new Deputy 

Convener. 
 
3. Decision on taking business in private: The Committee will decide whether 

to take item 8 in private. 
 
4. Freedom of Information: The Committee will take evidence from Kevin 

Dunion, Scottish Information Commissioner, on his report 'Informing the Future'.  
 
5. Petition PE1280: The Committee will consider a petition by Dr Kenneth Faulds 

and Julie Love calling on the Scottish Parliament to urge the Scottish 
Government to give the same level of protection to the families of people from 
Scotland who die abroad as is currently in place for people from England by 
amending the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 1976 
to require the holding of a fatal accident inquiry when a person from Scotland 
dies abroad. 

 
6. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

the Confirmation to Small Estates (Scotland) Order 2011 (SSI 2011/435); 
  
the Prior Rights of Surviving Spouse and Civil Partner (Scotland) Order 
2011 (SSI 2011/436). 
 

7. Subordinate legislation: The Committee will consider the following instrument 
which is not subject to any parliamentary procedure— 
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Act of Adjournal (Amendment of the Criminal Procedure (Scotland) Act 
1995) (Refixing diets) 2011 (SSI 2011/430). 
 

8. Commission on a UK Bill of Rights: The Committee will consider a draft 
response to the Commission's consultation. 

 
 

Peter McGrath 
Clerk to the Justice Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda item 4  

Paper by the Clerk 
 

J/S4/12/1/1 

Agenda item 5  

Note by the Clerk 
 

J/S4/12/1/2 

Agenda item 6  

SSI cover note 
 

J/S4/12/1/3 

The Confirmation to Small Estates (Scotland) Order 2011 
(SSI 2011/435)  
 

  

SSI cover note 
 

J/S4/12/1/4 

The Prior Rights of Surviving Spouse and Civil Partner 
(Scotland) Order 2011 (SSI 2011/436)  
 

  

Agenda item 7  

SSI cover note 
 

J/S4/12/1/5 

Act of Adjournal (Amendment of the Criminal Procedure 
(Scotland) Act 1995) (Refixing diets) 2011 (SSI 2011/430)  
 

  

Agenda item 8  

Draft letter (private paper) 
 

J/S4/12/1/6 (P) 

Papers for information  
 

  

Letter from the Convener to the Cabinet Secretary for 
Justice on the Criminal Cases (Punishment and Review) 
(Scotland) Bill 
 

J/S4/12/1/7 

Letter from the Cabinet Secretary for Justice on the 
Proceeds of Crime Act 2002 
 

J/S4/12/1/8 

Report on EU Justice and Home Affairs Ministerial Council 
Meeting 9 and 10 June 2011 
 

J/S4/12/1/9 

 

http://www.legislation.gov.uk/ssi/2011/435/contents/made
http://www.legislation.gov.uk/ssi/2011/435/contents/made
http://www.legislation.gov.uk/ssi/2011/436/contents/made
http://www.legislation.gov.uk/ssi/2011/436/contents/made
http://www.legislation.gov.uk/ssi/2011/430/contents/made
http://www.legislation.gov.uk/ssi/2011/430/contents/made
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Justice Committee 
 

1st Meeting, 2012 (Session 4), Tuesday 10 January 2012 
 

Freedom of Information – evidence session with the Scottish Information 
Commissioner 

 
Note by the Clerk 

 
1. In September 2011 the Scottish Information Commissioner, Kevin Dunion, wrote to 

the Committee (see the annexe) to inform it of his intention to lay a report before the 
Scottish Parliament prior to his departure from office. Mr Dunion explained the 
purpose of the report was to outline his view on the current state of freedom of 
information (FOI) in Scotland and what he sees as being the outstanding challenges 
facing FOI in Scotland. The Commissioner also offered to give evidence to the 
Committee on the contents of the report following its publication, which was 
subsequently accepted by the Committee at its meeting on 25 October 2011. 
 

2. The report, Informing the Future: The State of Freedom of Information in Scotland, is 
to be laid before the Scottish Parliament on 9 January 2012 and will be published by 
the Commissioner’s office the following day. The report can be accessed on 10 
January from the following web page: 

 
http://www.itspublicknowledge.info/special/ 

 
 

http://www.itspublicknowledge.info/special/
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Annexe 
 

Report on ‘Informing the Future’ 
 

Letter from Scottish Information Commissioner 
 
I am writing to let you know that I will be laying a special report before the Scottish 
Parliament, under section 46(3) of the Freedom of Information (Scotland) Act 2002, at 
the end of 2011.   
 
The report, to be entitled “Informing the Future” comes towards the end of my nine 
years in office as Scotland’s first Information Commissioner, and will set out to 
Parliament my view of the state of the freedom of information regime in Scotland and 
what I see as being the outstanding challenges facing FOI in Scotland. 
 
During the passage of the Scottish Parliamentary Commissions and Commissioner’s 
etc. Act 2010, many MSPs expressed a view that Scotland’s commissioners should 
engage more directly with parliamentary committees.  I would welcome the opportunity 
therefore to come before the Committee to discuss the contents of the report, and 
answer any questions members have.   
 
This would seem particularly timely given the First Minister’s announcement of the 
Scottish Government’s intention to publish a Freedom of Information (Amendment) Bill, 
to strengthen and clarify Scotland’s FOI legislation, during this session of the 
Parliament.  I would certainly welcome the opportunity to share my views with the 
Committee, which in previous times stewarded the original Bill through Parliament, 
before I demit office. 
 
I anticipate that my report will be laid in early December.  I look forward to the 
opportunity to discuss this further with you. 
  
Kevin Dunion 
Scottish Information Commissioner 
8 September 2011 
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Justice Committee 

1st Meeting, 2012 (Session 4), Tuesday 10 January 

Petition PE1280 

Note by the Clerk 

Background 

1. Petition PE12801 by Julie Love and Dr Kenneth Faulds calls on the 
Scottish Parliament to: 
 

“urge the Scottish Government to give the same level of protection to 
the families of people from Scotland who die abroad as is currently in 
place for people from England by amending the Fatal Accidents and 
Sudden Deaths Inquiry (Scotland) Act 1976 to require the holding of a 
fatal accident inquiry when a person from Scotland dies abroad.” 

 
2. The petition was lodged in September 2009 and referred by the Public 
Petitions Committee (PPC) to the Justice Committee on 28 June 2011.  
 
Consideration by the Public Petitions Committee 
3. The petition was first considered by the PPC at its meeting on 2 October 
2009. At that meeting, the Committee agreed to suspend further consideration 
of the petition until the report on the Review of Fatal Accident Inquiry (FAI) 
Legislation by Lord Cullen had been published. In his subsequent report, Lord 
Cullen recommended that the 1976 Act should be extended to allow the Lord 
Advocate to apply for a FAI when a person from Scotland dies abroad.2  

4. Following the publication of Lord Cullen’s report, the PPC agreed to again 
suspend consideration of the petition until the Scottish Government had 
responded to his recommendations in full. As no response was published by 
February 2011, the Session 3 PPC agreed in its legacy paper to invite the 
Session 4 PPC to give further consideration to PE1280. 

Scottish Government response to Lord Cullen’s report 
5. In March 2011 the Scottish Government responded in full to Lord Cullen’s 
report and agreed in principle with the majority of his recommendations, 
including that it should be possible, albeit within strict criteria, to hold a FAI 
when a person from Scotland dies abroad.3 While acknowledging that this 
change, among a number of other of Lord Cullen's recommendations, would 
require primary legislation, the Scottish Government did not provide a 
timetable for updating the 1976 Act. 

                                            
1 Petition PE1280. Available at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/40035.aspx  
2 Rt Hon Lord Cullen of Whitekirk KT. (2009) Review of Fatal Accident Inquiry Legislation: The 
Report. Available at: http://www.scotland.gov.uk/Publications/2009/11/02113726/0  
3 Scottish Government. (2011) Response to the Recommendations from the Review of Fatal 
Accident Inquiry Legislation. Available at: 
http://www.scotland.gov.uk/Publications/2011/03/18150120/0  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/40035.aspx
http://www.scotland.gov.uk/Publications/2009/11/02113726/0
http://www.scotland.gov.uk/Publications/2011/03/18150120/0
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Justice Committee consideration 
6. Following the PPC’s referral, the Justice Committee considered PE1280 at 
its meeting on 8 November 2011 and agreed to write to the Scottish 
Government to request further details of when it intended to introduce 
legislation to amend the 1976 Act. The Cabinet Secretary for Justice, Kenny 
MacAskill, replied on 5 December 2011 (see Annexe). Mr MacAskill reaffirmed 
the Scottish Government’s commitment to bring forward primary legislation to 
make a number of changes to the 1976 Act, although he was unsure whether 
this will be done by amending the 1976 Act or by replacing the whole Act. The 
Cabinet Secretary was also unable to provide a timeframe for introducing 
such a Bill, citing existing pressure on the legislative programme. 

For Decision 

7. In terms of Standing Orders, where the PPC has referred a petition to 
another committee, that committee may take such action as it considers 
appropriate.4 

8. Other than taking no action and closing the petition, the following options 
are open to the Committee:  
 

(a) in light of the Scottish Government’s assurance to make changes to 
the 1976 Act, to close the petition; 
 
(b) keep the petition open pending the introduction of the relevant 
primary legislation; or  
 
(c) take any other action the Committee thinks is appropriate (eg write 
to or take evidence from any appropriate person). 

                                            
4 The Scottish Parliament, Standing Orders, Rule 15.6.2(a) 
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Annexe 
 

Letter from the Cabinet Secretary for Justice to the Convener 
 
Fatal accident inquiries and deaths outwith Scotland 
 
Thank you for your letter of 9 November [see Appendix] concerning petition 
PE1280 which calls on the Scottish Government to amend the Fatal Accidents 
and Sudden Deaths (Scotland) Act 1976 to require the holding of a fatal 
accident inquiry when a person from Scotland dies abroad. 
 
As you have pointed out, the Scottish Government has agreed in principle 
with the recommendation made in this regard by Lord Cullen of Whitekirk in 
his review of the fatal accident inquiry legislation. This was that there should 
be an extension to the 1976 Act to make provision for the Lord Advocate to 
have a power to apply for a fatal accident inquiry into the deaths abroad of 
persons normally resident in Scotland where the body is repatriated to 
Scotland. This would exclude cases of Scottish service personnel who are 
killed on active service abroad since provision is made for such cases in the 
Coroners and Justice Act 2009. 
 
This recommendation, along with a number of others, will require primary 
legislation to implement. 
 
As you will be aware, the Government has a full programme of legislation for 
the coming year and a number of these Bills will be for consideration by your 
Committee. Pressure on the legislative programme is not likely to lessen in 
the future years of this Parliament.  We do, however, intend to bring forward 
legislation on fatal accident inquiries when an opportunity arises in the 
legislative programme. 
 
The Government will have to consider whether the existing legislation – and 
the ancillary rules of procedure – should be amended to take into account 
Lord Cullen’s various recommendations or whether the opportunity should be 
taken to repeal and re-enact the whole Act and rules in modern form. 
 
I should mention in passing that many of Lord Cullen’s recommendations 
were addressed to the Crown Office and Procurator Fiscal Service (COPFS) 
and these have been largely been implemented already. In particular, COPFS 
has set up the Scottish Fatalities Investigation Unit (SFIU) which liaises 
between Crown Counsel and Procurators Fiscal in relation to the instruction 
and conduct of fatal accident inquiries.  All death investigations which may 
lead to a fatal accident inquiry are monitored and, where appropriate, assisted 
by the SFIU. The SFIU has also assumed responsibility for COPFS policy on 
deaths and for liaison with external agencies. 
 
I hope this response is helpful. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
5 December 2011 
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Appendix 
 

Letter from the Convener to the Cabinet Secretary for Justice 
 
Fatal accident inquiries and deaths outwith Scotland 
 
The Committee considered petition PE1280 at its 8 November meeting. The 
petition calls for the Scottish Government to give the same level of protection 
to the families of people from Scotland who die abroad as is in place in 
England. The petition proposes that this be done by amending the Fatal 
Accidents and Sudden Deaths Inquiry (Scotland) Act 1976 to require the 
holding of a fatal accident inquiry when a person from Scotland dies abroad. 
 
I attach for background information the relevant committee paper for the 
8 November meeting, which includes, as an annexe, the petition itself.  
 
The Committee noted the response of the previous administration (in which 
you of course served as Cabinet Secretary for Justice) to Lord Cullen’s report 
following his review of FAI legislation. We noted the Scottish Government’s 
statement that it agreed “in principle” with Lord Cullen’s recommendation in 
relation to deaths outwith Scotland, whilst also noting that there would need to 
be “strict criteria” about the circumstances where it would be appropriate for 
the Scottish authorities to carry out an FAI. The Committee noted that neither 
the previous nor the current administration appears to have provided a 
timetable for implementation of those recommendations of Lord Cullen that it 
has accepted.  
 
Committee members agreed that it appeared to be anomalous that the 
families of people from Scotland who died abroad are not in the same 
position, as regards an FAI or its equivalent, as those in other parts of the UK. 
On that basis, we agreed to write to you to seek clarification of the Scottish 
Government’s plans for the implementation of Lord Cullen’s recommendations 
in respect of FAIs into deaths outwith Scotland, and to keep the petition open 
pending your response. 
 
I would be grateful for a response. 
 
Christine Grahame MSP 
Convener, Justice Committee 
9 November 2011 
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Justice Committee 
 

1st Meeting, 2012 (Session 4), Tuesday 10 January 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

The Confirmation to Small Estates (Scotland) Order 2011 
(SSI 2011/435) 
 

Type of Instrument: 
 

Negative 

Coming into force: 1 February 2012 

Justice Committee deadline to 
consider SSI: 

30 January 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument:  

1. The purpose of the instrument is to increase from £30,000 to £36,000 the limit 
below which an estate is regarded for the purpose of confirmation as a „small estate‟. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/435/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 9 December 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
5. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 

http://www.legislation.gov.uk/ssi/2011/435/contents/made
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Justice Committee 
 

1st Meeting, 2012 (Session 4), Tuesday 10 January 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

The Prior Rights of Surviving Spouse and Civil Partner (Scotland) 
Order 2011 (SSI 2011/436) 

Type of Instrument: 
 

Negative 

Coming into force: 1 February 2012 

Justice Committee deadline to 
consider SSI: 

30 January 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument:  

1. The purpose of the instrument is to increase the limits for various forms of 
provision for a surviving spouse or civil partner from the estate of a deceased person 
who died intestate. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/436/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 9 December 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
5. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 

http://www.legislation.gov.uk/ssi/2011/436/contents/made
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be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
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Justice Committee 
 

1st Meeting, 2012 (Session 4), Tuesday 10 January 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Act of Adjournal (Amendment of the Criminal Procedure 
(Scotland) Act 1995) (Refixing diets) 2011 (SSI 2011/430) 

Type of Instrument: 
 

Not subject to parliamentary procedure 

Coming into force: 30 January 2012 

Justice Committee deadline to 
consider SSI: 

23 January 2012 

  

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 
 

Purpose of Instrument:  

1. The purpose of the instrument is to give the court the power, in both solemn and 
summary proceedings, to refix diets in respect of days which are no longer suitable 
to the court. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/430/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 8 December 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Under Rule 10.1.3 of Standing Orders, any instrument laid before the Parliament 
is to be referred to a lead committee for consideration. This includes instruments laid 
only but not subject to any parliamentary procedure, which prior to the 2010 Act were 
not previously considered by lead committees. This requirement is an unintended 
consequence of the recent rule changes and it is expected to be addressed in the 
next round of minor rule changes by the Standards, Procedures and Public 
Appointments Committee.  
 
5. While there is no formal mechanism to annul or modify this Act of Adjournal, 
there is nothing to stop the Committee taking further action (eg writing a letter or 
report). Alternatively, the Committee may simply wish to note the instrument. 
 

http://www.legislation.gov.uk/ssi/2011/430/contents/made
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Justice Committee 
 

1st Meeting, 2012 (Session 4), Tuesday 10 January 2012 
 

Letter from the Convener to the Cabinet Secretary for Justice 
 

Criminal Cases (Punishment and Review) (Scotland) Bill 
 
I am writing to you on behalf of the Committee in connection with Part 2 of the above 
Bill. We look forward to taking evidence from you and your officials in the New Year 
at the end of our Stage 1 scrutiny. I understand that the clerks have been in touch 
with officials on your side to notify a likely date. 
 
The Committee has agreed that in advance of your appearance it would be useful to 
obtain further background information from you, in order to help inform our 
understanding of Part 2 and, in particular, of how it would in practice interact with 
other laws that would potentially restrict the Scottish Criminal Cases Review 
Commission’s capacity to publish information. We note that this is alluded to in the 
Policy Memorandum accompanying the Bill, as well as in your letter of 1 December 
to the Secretary of State for Justice, in which you call upon the UK Government to 
remove “data protection obstacles” to the publication by the Commission of its 
statement of reasons on the Megrahi case.  
 
We would appreciate clarification on three main points: 
 
First, the Committee would welcome clarification on what you and your advisers 
understand those data protection obstacles to be. We make this request in the 
awareness that data protection law is complicated, and that some further pointers as 
the precise legal factors potentially preventing disclosure of information would help 
us understand the underlying issues and interrogate the evidence more effectively. 
 
Secondly, the Committee appreciates that much of data protection law derives in 
turn from European law, which sets out key principles of data protection that must 
generally be adhered to within all member states. Again, we would welcome 
clarification on what you and your advisors understand to be the areas where the UK 
Government would have a discretion to permit derogation from the rules ordinarily 
restricting the disclosure of the relevant information. 
 
Thirdly, the Committee is not certain as to whether there are other legal rules than 
data protection law that might restrict the Commission’s ability to publicly disclose 
particular information relating to the Megrahi case. For instance, we are unclear 
whether the Official Secrets Acts might apply or whether there are any common law 
protections that might potentially be available to interested parties. It would be 
helpful to the Committee if you were able to set out your thoughts on this issue. 
 
In addition to those three specific points, the Committee would of course be grateful 
for any further information you might consider relevant and helpful in relation to this 
issue. 
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Christine Grahame MSP 
Convener 
20 December 2011 
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Justice Committee 
 

1st Meeting, 2012 (Session 4), Tuesday 10 January 2012 
 

Letter from the Cabinet Secretary for Justice 
 

Proceeds of Crime Act 2002: Report of the Appointed Person 
 
The Proceeds of Crime Act 2002 introduced a power for police and customs officers 
to search for cash suspected as either being derived from or intended for use in 
unlawful conduct. Before undertaking such a search, officers are usually required to 
obtain prior approval of the sheriff or senior officer. Where prior judicial authority has 
not been obtained before a search, the officer concerned must prepare a written 
report to the Appointed Person.  
 
Under Section 291 of the Proceeds of Crime Act 2002, the Appointed Person is 
required to submit an Annual Report to Scottish Ministers, drawing general 
conclusions about the matters reported to him, and making any appropriate 
recommendations. Scottish Ministers are in turn required to lay the independent 
report before the Scottish Parliament. 
 
I attach for your information a copy of the ninth report of the Appointed Person for 
Scotland covering the period 1 April 2010 to 31 March 2011. The Appointed Person 
has received no reports from the police or HM Revenue and Customs during the 
reporting period and is satisfied that the training and education of all officers is more 
than adequate. 
 
Scottish Ministers will be laying the Report before the Scottish Parliament later today 
and it will also be made public on the Scottish Government website. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
22 December 2011 
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The Proceeds of Crime Act 2002 
(Part 5, Chapter 3) 

 
Report of the Appointed Person for Scotland 

 
1. The Proceeds of Crime Act 2002 
 
1.1 On 24th July 2002, the Proceeds of Crime Act 2002 received Royal Assent. 
The Act was designed to be innovative in a number of respects concerning the 
seizure and confiscation of assets under particular circumstances outlined in the Act.  
 
1.2 Consistent with the intention within the Act, it was necessary to establish 
procedures and grant powers to permit the proper operation of the Act to facilitate 
the achievement of the objectives.  
 
2. The Position of the Appointed Person 
 
2.1 Although the Act is wide ranging in its procedures, the position of the 
Appointed Person is particular to one very specific area. Section 290 of the Act, 
provides for the appointment by Scottish Ministers of an Appointed Person for 
Scotland. There is also an Appointed Person for England and Wales appointed by 
the Secretary of State. Both Appointed Persons are independent of Government. 
The position of Appointed Person was created in recognition of the very real risk that 
the power to summarily seize money and other similar property as defined in the Act, 
could expose the legislation itself to the challenge that it contravened rights 
enshrined in the European Convention on Human Rights and Fundamental 
Freedoms. Furthermore, seizures carried out within the terms of the Act may also 
individually be exposed to such an allegation. Accordingly, the independent scrutiny 
of the Appointed Person was designed to alleviate those concerns.  
 
In terms of section 291 of the Act, the Appointed Person is required to produce a 
report for the relevant period. This report is prepared in implementation of that 
obligation, and relates to the year from 1st April 2010 to 31st March 2011.  

 
3. The Powers under the Act that the Appointed Person is required to 

scrutinise 
 
3.1 In my previous report, I set out in general terms the nature and content of the 
powers of search that exist, that are the subject of scrutiny by me. I refer to that 
report, without repeating its terms, for the sake of brevity. [see Appendix] 
 
4. Reports received by me in the relevant year 
 
4.1 This report is required to provide my views on whether or not searches carried 
out under the particular provisions of the Act are carried out properly. If a search is 
carried out under the particular provisions of the Act, then a report has to be 
submitted to me in certain circumstances. Again, for a summary of these 
circumstances was set out in my previous report. [see Appendix] 
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5. Police Searches under Section 289 requiring a report to be submitted 
 
5.1 In the relevant year, no reports were received from police forces that 
regarding reportable matters. 
 
6. HM Revenue and Customs searches under Section 289 requiring a 
report to be submitted 
 
6.1 I received no reports from HMRC.  
 
7. Conclusion 
 
7.1 It is important that officers who may have to carry out searches continue to be 

made aware of the requirements of the Act, and the circumstances under 
which reports are required to be made. 

 
7.2 The Act is an immensely important tool in the recovery of funds derived from 

or to be used in criminal activity. My impression is that the Act has now 
bedded in, and I would expect it to be used more and more in the future. 

 
7.3 This is my last report as the Appointed Person. I would like to express my 

thanks to the police, HMRC and the government staff who have assisted in 
ensuring that my task in preparing reports was facilitated.  

 
Andrew Smith QC 
 
 
Appendix  
 
Extract from Report of the Appointed Person for Scotland 2002-2003 
 
3. The Requirement of the Report by the Appointed Person   

 
3.1 Section 291 of the Act requires me to produce a report for the period dating 
from the coming in to force of the provisions summarised above, to 31st March 2003 
and thereafter annually.  The report must give my opinion as to the “circumstances 
and manner in which the powers conferred by section 298 are being exercised” in 
cases where a report is required. 
 
3.2 The section also permits my making recommendations.  [section 291(3)] 
 
4. The Powers under the Act that the Appointed Person is required to scrutinise 
 
4.1 It will be appreciated that in considering the powers available, there can be no 
exhaustive summary and the Act requires direct consideration.  However, to place 
this report in context, it may be useful to provide a rough summary of the powers that 
exist under the relevant provisions of the Act. 
 
4.2 Searches carried out by police officers or by customs officers in terms of 
section 289 of the Act are permitted in circumstances which were not permitted prior 
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to the operation of the Act.  Broadly speaking, should the relevant officer have 
reasonable grounds for suspecting that there is on premises [section 289(1)] or in 
the possession of a person [section 289(2)] cash which could otherwise be 
recovered under the Act [viz. it is the proceeds of unlawful conduct] or is to be used 
in unlawful conduct, then it may be seized.  It is envisaged that such searches are 
searches where there is no warrant currently in force justifying the search. For 
example, a customs officer may receive information from Airport security about 
suspicious contents of hand luggage.  The urgency of the situation may permit a 
search acting on that information, where it is not possible to obtain a warrant to carry 
out the search.  
 
4.3 The following two points should be noted: first, there is a statutory minimum 
which enables seizure, currently at £10,000 (this is now set at £5,000). Second, the 
term “cash” has a particular definition which stretches beyond what would 
colloquially be considered to be cash: it includes such items as cheques and postal 
orders [see section 289]. 
 
4.4 The Act provides that efforts should be made to obtain approval of, in 
Scotland, a Sheriff. [section 290(2) and 290(3)]  If that is not practicable, approval of 
a “senior officer” as defined in section 290(4) and 290(5) must be obtained; but in 
any case where the Sheriff has not given approval and a search takes place, and 
either no cash is seized or it is seized but not detained for more than 48 hours, then 
a report must be submitted to the Appointed Person [section 290(6)]. 
 
4.5 Although the terms of these sections of the Act are very particular, it can be 
fairly summarised that where an officer as it were stumbles across suspicious cash 
or equivalent, and is not in the course of acting upon a warrant or other authority, 
then a search can take place without warrant.  If no cash is found, or the cash is not 
detained for more than 48 hours (in which event procedures exist to bring the matter 
under the protection of the Court – see section 295) then a report must be submitted.  
It is therefore, as it were, urgent but fruitless searches which come under scrutiny 
and require reports. 
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Justice Committee 
 

1st Meeting, 2012 (Session 4), Tuesday 10 January 2012 
 

Report on EU Justice and Home Affairs Ministerial Council Meeting 
Luxembourg 27 and 28 October 2011 

 
MAIN OUTCOMES OF THE COUNCIL 
 
Home Affairs Ministers (Day one): 
 

 adopted a European pact against synthetic drugs; 
 exchanged views on the annual report 2011 on the state of the 

drug problems in Europe, and a Commission Communication 
on drugs; 

 agreed a general approach on the proposal on facilitating 
border crossings in the Kaliningrad area; 

 noted the state of play on the work on the Common European 
Asylum System; and 

 examined progress on the implementation of Greece’s national 
action plan on asylum and migration management; 

 noted the state of play on an EU-US agreement on data 
protection; 

 noted the state of play on an EU-US Passenger Name Records 
agreement; 

 held an orientation debate on a European terrorist finance 
tracking system; 

 held an orientation debate on a European agenda on 
integration of third country nationals; and 

 held an orientation debate on cooperation in the area of JHA 
within Eastern Partnerships. 

 
Justice Ministers (Day two): 
 

 were informed that, after final agreement with the European 
Parliament, the Directive on the fight against sexual 
exploitation of children and child pornography would most 
likely be adopted by the end of the year; 

 held a first exchange of views on the proposals for a 
Regulation on a Common European Sales Law; 

 noted a draft Directive on criminal sanctions for insider dealing 
and market manipulation; 

 noted the state of play on the proposal for a Directive on the 
right of access to a lawyer and the right to communicate upon 
arrest; and 

 held an orientation debate on the proposed Directive 
establishing minimum standards on the rights, support and 
protection of victims of crime 
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The Mixed Committee: 
 

 welcomed the most recent launch of the Visa Information 
System; 

 noted the state of play of the Schengen Information System; 
 considered the Commission proposal at facilitating border 

crossings in the Kaliningrad area; 
 exchanged views on a Commission communication on smart 

borders; and 
 signed a mobility partnership between the EU and Armenia. 

 
The UK delegation consisted of Damian Green (27 October) and  
Kenneth Clarke and Frank Mulholland (28 October). 
 
Further details on items of particular interest to the Scottish Government are 
provided below. 
 
Commission Communication on Drugs 
 
The Commission presented its recent Communication, “Towards a stronger 
European response to drugs.”  The Communication anticipates updating 
current EU legislation in this area, for example, to enable Member States to 
react more quickly to new psychoactive substances.  It also foresees updating 
the definition of drug trafficking offences, and a new package of measures in 
the area of confiscation and asset recovery.  During an initial exchange of 
views the UK supported the need for further action in these matters.  
 
Insider Dealing and Market Manipulation 
 
The Council took note of the Commission’s proposal for a Directive on 
criminal sanctions for insider dealing and market manipulation.  Ms Reding 
commented that whereas financial market legislation had been discussed in 
other Councils, this was the first time that proposals for criminal sanctions on 
an EU policy had been brought forward under the Lisbon Treaty.  Experts are 
to continue to work on the text of the proposal.  No discussion was held on 
this item by the Council. 
 
Minimum Standards on the Rights, Support and Protection of Victims of 
Crime 
 
There was an orientation debate on two key issues in the draft proposal: the 
scope of certain rights (information, interpretation and translations, 
reimbursement of costs); and the criteria for identifying vulnerable witnesses.  
On the question of scope, a majority agreed with the approach taken in the 
proposal that any rights conferred by the proposal are to be granted in 
accordance with, and limited to, the role the victim plays in their national 
judicial system.  There was some disagreement on approach e.g. Romania 
wanted more flexibility and Luxembourg thought the term “role” should be 
replaced with “status”. 
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In relation to vulnerable victims, Ministers thought that there should not be a 
definitive list of those to be considered vulnerable.  Each decision should be 
considered on a case by case analysis.  However all Ministers, except one, 
thought that children should always be considered as vulnerable.  Generally 
all delegates thought the proposal was going in the right direction. 
 
Right of Access to a Lawyer 
 
The Presidency provided an update on discussions in the Council on the 
Directive on the right of access to a lawyer.  They reported that, whilst 
progress had been made on many aspects of the instrument, there were two 
critical areas which remained under lengthy and careful discussion: the scope 
of the instrument and whether it should prescribe rules on admissibility of 
evidence obtained in breach of or derogation from the rights in the Directive. 
Member States also have some quite different opinions on what access to a 
lawyer actually means.  Experts will try to ensure that national systems are 
not disturbed by the provisions in the proposals.  There was no discussion on 
the proposal during the Council. 
 
Sexual Exploitation of Children and Child Pornography 
 
The Council was informed that the European Parliament had approved the 
Directive (by 544 to 2) on 21 October 2011.  Therefore, it is hoped that the 
draft Directive will be formally adopted by the Council by the end of the Polish 
Presidency (31 December 2011).   
 
Common European Sales Law 
 
A first exchange of views was held by the Council on this proposal.  Some 
Member States have concerns about the proposals, particularly in relation to 
the legal base (at present Article 114), the level of consumer protection and 
the difficulty with integrating the proposals with National law.  During the 
Council meeting, one delegation voiced their concerns (during their 
intervention on victims), against the wishes of the Commission, regarding the 
proposal’s legal base, usefulness and potential risk to consumers.  These 
concerns were echoed by other Member States later in the Council.  The 
Commission informed the Council that the proposal was to be discussed at a 
Conference in Warsaw on 9 and 10 November 2011. 
 
Scottish Government 
November 2011 
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